
 

11493198-5  1 

 

 

 

 

 

 

 

REVISED OPERATIONAL 

GUIDANCE ON 

IMPLEMENTING THE CAP ON 

CARE COSTS 

BRIEFING NOTE FOR CARE 

PROVIDERS 

 

 

ANTHONY COLLINS SOLICITORS LLP 

July 2022 

 

 

 

 

 

  

  



 

11493198-5  2 

EXECUTIVE SUMMARY 

The publication of the Revised Operational Guidance in July 2022 and the clarification of the 

FCOC exercise means we can now offer a summary of where residential care providers need 

to focus over the next few months. 

1. Between October 2022 and February 2023 providers will see FCOC data published in 

each local authority area.  Close attention will need to be given to the quality and 

accuracy of the analysis of that data. 

2. Moderated Market Sustainability Statements will be issued in early 2023 by each local 

authority; providers will need to gain an understanding of commissioning intentions from 

those statements, in each locality. 

3. There are threats and opportunities which will arise from the Reforms; how to hedge 

against the threats and maximise the opportunities will be a key exercise for the well-

organised provider.   

4. The publication of median Fair Cost of Care fees in each locality brings with it the threat 

that: 

• when taken with Section 18(3), private rates will be depressed; 

• the FCOC will create a tariff that becomes the benchmark, even for private payers; 

• the subsidy by which private payers enable providers to offer places to local 

authority-funded residents will be eroded. 

5. The opportunities arising are, in part, the opposite sides of the same coin: 

• local authority fee rates should rise, potentially significantly in some areas; 

• FCOC will only set a benchmark for basic care and accommodation, with additional 

amenities/better quality provision being available for additional fees; 

• a more informed customer base may make demands on local authorities that will 

force them to comply with their Care Act duties; 

• FCOC may set a floor on fees which will result in beds not being offered at a lower 

price, in any circumstances. 

6. Although the introduction of Section 18(3) for existing residents due from 1st October 

2023 has been postponed, this section still requires urgent consideration in terms of the 

modelling that needs to be done of the potential impact of the Reforms, particularly where 

providers wish to challenge FCOC calculations or future commissioning practice, 

including fee rates from 1st April 2023. 

7. The issue of how first party top-ups will be operated remains unclear, but the ability of 

providers to offer additional services to cover higher quality facilities or amenities may 

prove a crucial factor in creating a sustainable market and avoiding the squeeze on 

private pay rates, proving disastrous. 
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1. INTRODUCTION 

The government published Revised Operational Guidance (“the Revised Guidance”) on the 

implementation of the cap on care costs, on 7th July 2022.  Full details can be found at  

https://www.gov.uk/government/consultations/operational-guidance-to-implement-a-lifetime-

cap-on-care-costs 

1.1 This briefing updates our previous guidance on the consultation draft of the Operational 

Guidance and the revisions to the Statutory Guidance to the Care Act 2014 (“the CASS 

Guidance”) which are incorporated within the Revised Guidance. 

It is important that providers get to grips with the detail of the Care Funding Reforms 

generally, but the Revised Guidance provides important insights into how the interplay 

between all of the features of the Reforms will affect providers.  This note covers the 

revised guidance in outline and the other issues the Revised Guidance affects, with 

particular emphasis on the Fair Cost of Care (“FCOC”) exercise.  It also offers some 

thoughts on actions providers can take now.  This briefing is not intended as a summary 

of the detailed provisions of the Revised Guidance. 

1.2 This briefing should be read alongside the other briefing notes we have produced in this 

series: 

• White Paper: People at the Heart of Care; 

• Operational Guidance on Implementation of the Care Cap;  

• Impact of Implementation of s.18(3) of the Care Act 2014; and 

• Market Sustainability and Fair Cost of Care Fund. 

1.3 There remains a significant amount of additional work yet to be done by the government 

to bring in the legislation giving effect to the reforms heralded by the White Paper (“the 

Care Funding Reforms/the Reforms”). The primary legislation which is in Section 166 

of the Health and Social Care Act 2022 will require secondary legislation to bring it into 

effect.  Further guidance is awaited on first party top-ups, which has been promised in 

the “early autumn”.   

1.4 We expect that the Care Funding Reforms will start to have a significant impact on the 

care home and homecare markets for both publicly funded and privately funded 

individuals from the autumn of this year. This will be when we will get the first sense of 

what the Fair Cost  of Care exercise will produce and local authorities will start planning 

for their 2023/24 fee review. 

1.5 The Revised Guidance contains three new sections to be added to the CASS Guidance, 

covering:  

• the Care Cap; 

• Individual Personal Budgets; and   

https://www.gov.uk/government/consultations/operational-guidance-to-implement-a-lifetime-cap-on-care-costs
https://www.gov.uk/government/consultations/operational-guidance-to-implement-a-lifetime-cap-on-care-costs
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• Care Accounts 

 which we summarise below. 

2. THE CHANGES TO THE CASS GUIDANCE  

2.1 The government postponed (but subsequently abandoned) its initial attempt to introduce 

a care cap in 2015.  The new legislative changes being made to introduce the care cap 

do not differ fundamentally from the provisions already provided for in the Care Act 2014.  

The CASS Guidance will contain the more important changes that will need to be fully 

understood by providers when grappling with the impact of the Reforms. 

2.2 The concept of the care cap is that the total amount any individual will contribute to their 

personal care costs (whether in a residential care home or in the person’s own dwelling) 

is limited to £86,000 over their lifetime.  This figure excludes daily living costs so that 

homecare and residential care are put on the same footing.  The nominal amount of daily 

living costs is set at £200 per week which will need to be paid by the individual from their 

own resources. This is deliberately a notional figure and should not be confused with the 

actual costs of providing those elements of residential care services, which should be 

seen as an indivisible service of providing care and accommodation.   

2.3 The cap was set at £86,000 and the new lower and upper capital limits at £20,000 and 

£100,000 respectively.  These figures will all be increased in line with inflation, when they 

come into effect from 1st October 2023.   

The increase in the upper capital limit means that a significantly larger proportion of 

people will be eligible for some assistance from their local authority and, when taken with 

the increased numbers who will seek assistance from the local authority to arrange their 

residential care under Section 18(3) of the Care Act 2014, demands on local authority 

resources are forecast to increase significantly.  This will undoubtedly have undesirable 

consequences, but that means it will be more important than ever that providers are fully 

conversant with the CASS Guidance, the rights of the people they are providing services 

to, and the obligations that the local authority has in making arrangements which comply 

with the Care Act 2014.   

There are at least 5 different groups of people over 65 who will be subject to different 

consequences from the care cap: 

• individuals who are currently publicly funded and in receipt of care, where there 

will be no change for most; 

• privately funded individuals currently in receipt of care, for whom there will be no 

change unless they seek a care assessment from the local authority (see below); 

• those individuals whose capital on 1st October 2023 is less than £100,000 but 

more than £20,000; they will become eligible for some local authority funding and, 

provided they are aware of their rights, will no doubt seek to obtain it; 

• privately funded individuals who want the local authority to arrange their care at 

local authority rates to avoid paying a private pay premium (the Revised 
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Guidance has delayed this right for those already in residential care at 1st October 

2023, until April 2025 at the latest); and 

• in due course, individuals already in residential care, whose capital subsequently 

falls below £100,000 and who therefore become eligible for some public funding 

and who may be required to move to a different home if the local authority refuse 

to pay the agreed rate. 

 Providers may need to be familiar with the impact of the Revised Guidance on all of these 

scenarios so that they can update their financial forecasts, support their customers to 

access public funding for which they’re eligible and ensure they secure fees at the 

optimum rate, in each case. 

2.4 The second section of the Revised Guidance covers the creation of Independent 

Personal Budgets (“IPB”);  the calculation of such budgets for individuals; and in 

particular what happens when a person who has been effectively funding privately 

becomes eligible for local authority funding.  This whole section is required due to the 

new obligation on local authorities to arrange care in a residential setting for anyone that 

requests it, and therefore a new approach is required to establish budgets for such 

people and the fees at which they will be able to acquire care services.   

2.5 The IPB process is very similar to the existing framework for setting personal budgets 

for individuals who are entitled to local authority funding, generally.   

Everyone is entitled to be assessed for care and support. If the assessment confirms 

that they have eligible needs, the individual is entitled to an IPB. Everyone who has been 

assessed for care and support should be provided with a personalised response in 

writing, including the details of their assessed needs, their eligible needs and a personal 

budget set at an appropriate rate to meet those eligible needs.  The calculation of the 

IPB is likely to be a common area  of dispute and is one of the areas open to abuse by 

local authorities who are left without sufficient resources to meet demand. Conversely, 

individuals may wish and expect to progress as rapidly as possible to the care cap and, 

as a result, may be more likely to challenge an IPB which falls short of the actual costs 

of their desired care package. Individuals may not appreciate that local authorities will 

favour cheaper packages which means the individual pays towards their care for longer, 

before reaching the care cap and transferring the liability for care fees to the local 

authority.  This will also influence how providers set the fees they are prepared to offer 

to those paying privately, but whose care is organised by the local authority. 

There has been a marked indifference on the part of many local authorities to provide 

the most basic of information about how care is funded, let alone the detailed 

personalised obligations provided for under the CASS Guidance.  Whether this will 

change as a result of private payers becoming more closely involved in the system 

remains to be seen. 

2.6 The Care Account process establishes the administrative framework in which local 

authorities will have to monitor every individual’s progress towards the care cap.  This 

will create a significant administrative burden on local authorities.  The increase in the 



 

11493198-5  6 

numbers of people entitled to some assistance with their fees, as well as those who wish  

a local authority to arrange their care under Section 18(3), will add further work to already 

stretched commissioning teams.  

3. THE ADDITIONAL STEPS BEING TAKEN TO MAKE THE SYSTEM WORK 

3.1 The Reforms cover a range of initiatives designed to make the system fairer by narrowing 

the gap in fees between publicly funded and privately paid residential care services.  The 

most obvious of these is the FCOC exercise which is dealt with in section 4 below, but 

first party top-ups, Section 18(3), and direct payments could also have a significant 

impact on the market for residential care services.   

3.2 The extension of first party top-ups to residential care is intended to widen the individual’s 

choice of accommodation by allowing them to choose accommodation even if it is more 

expensive than that which the local authority could access. As the guidance on this 

aspect of the Reforms has not been issued, it is difficult to say how much difference this 

change will make.  Another “choice” which may be affected by the changes is that of 

choosing to remain at home, rather than moving into a residential care service. 

3.3 The proposed extension of direct payments to residential care services is unlikely to have 

a meaningful impact on the residential care market.  Direct payments have been used to 

good effect for working age adults, particularly those with physical rather than learning 

disabilities, and has given many more people more control over what they use their 

personal budgets on, thus giving them more choice.   

It is possible that direct payments could become more popular if different levels of service 

encompassing different standards across different elements of residential care become 

more widespread.  It is of little value to individuals to have a choice if no alternatives are 

available. 

3.4 The extension of Section 18(3) is designed to give local authorities greater “purchasing 

power” so they can exercise control over a larger part of the market and therefore control 

the intended process of narrowing the gap between public funded and private pay fees.  

Whether local authorities will choose to embrace Section 18(3) or avoid getting involved 

in organising any more care than they absolutely have to, remains to be seen.  This 

seems likely to be a political decision which will vary from one local authority to the next.  

Local authorities will also need to tread carefully to ensure they do not fall foul of 

competition law, especially if they exercise control over a significant proportion of any 

market. 

4. THE FAIR COST OF CARE PROCESS 

4.1 The requirement that every local authority must establish a Fair Cost of Care for both 

residential care services and homecare services, primarily for the over-65s, is the biggest 

single change to the framework in which the market for care services operates, arising 

from the Care Funding Reforms. 
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The FCOC process could establish a completely different approach to what local 

authorities pay for care services. 

4.2 The current law and guidance does not say much about fee setting arrangements, as 

between care providers and local authorities.  There is guidance about how individuals 

are entitled to a choice of good quality care and the CASS Guidance is clear that if a 

local authority cannot offer suitable accommodation to meet the person’s care needs, 

then they have to pay the going rate for any service that can make such provision 

available.   

Challenges to local authorities’ fee rates by providers have either been on the basis of 

public law challenges when local authorities have failed to take into account relevant 

information or acted irrationally when setting fees, or contract-based claims where local 

authorities have failed to apply agreed fee uplift mechanisms in an appropriate way.  

Case law has established few useful principles beyond the fact that courts are generally 

unwilling to intervene in what they see to be commercial arrangements negotiated at 

arms’ length. 

4.3 The calculation of the FCOC is of crucial importance as there is a significant risk that, 

once published in a local authority area, the FCOC will set a benchmark which sets 

expectations not only for the local authority but also for many private payers, not just 

those for whom the local authority is arranging care under Section 18(3).   

The initial challenge is to ensure that local authorities are held to account when setting 

their FCOC to ensure that it is objective, transparent and fulfils the aims of the Revised 

Guidance.  Given that, it is hard to overstate the risks to providers if they do not take the 

opportunity of holding local authorities to account for doing a thorough and responsible 

job when setting the FCOC rates in their area.   

4.4 Prior to the Care Act 2014, local authorities were obliged to set standard rates for care 

home accommodation.  Many local authorities have continued to adopt a similar 

“standard rate” approach in their negotiations with providers; however, there has also 

been a marked increase in what are euphemistically known as “dynamic purchasing 

systems”, which are effectively on-line reverse auctions designed to drive down the price 

of care to that offered by the lowest bidder, which is in direct opposition to the 

fundamental principles of the Care Act 2014 and an approach which remains ripe for 

legal challenge. 

4.5 The way in which the Care Act 2014 was meant to operate is that for each individual 

seeking care, the local authority was obliged to set out, in writing, a personal budget 

specifying the cost to the local authority of meeting their assessed needs.  The CASS 

Guidance states that in establishing the said “cost to the local authority”, consideration 

should be given to local market intelligence and the “cost of local quality provision to 

ensure that the personal budget reflects local market conditions and that 

appropriate care that meets needs can be attained for the amount specified in the 

budget.”   



 

11493198-5  8 

The local authority is also under a duty under Section 5 of the Care Act to promote 

diversity and quality in service provision. This includes an emphasis on quality, the 

proper remuneration and retention of staff, guidance on minimum fee levels and ensuring 

there is a range of appropriate, high-quality providers and services for people to choose 

from. 

The wording used in the Revised Guidance suggests fees should be set at “what the 

cost would be to the local authority of meeting [the eligible care and support] 

needs”.  All of the existing guidance remains in place and the Revised Guidance stresses 

even more than the existing guidance the importance of transparency, (although this is 

primarily due to the need for the progression to the care cap being made clear to 

individuals in a variety of circumstances). 

4.6 The Court of Appeal decision in Torbay Quality Care Forum -v- Torbay Council is 

probably the most relevant of the recent decisions on care funding.  In summary, the 

Court of Appeal decided that the local authority was entitled, like any other purchaser, 

“to establish, if [it] could, the lowest figure at which [it] could purchase [a long term 

service] without jeopardising the viability of [its] supplier.”  and it could, therefore, take 

into account private payers subsidising publicly funded residents.  The express aim of 

the Reforms is to narrow that gap, so the decision seems unlikely to remain unchallenged 

if local authorities seek to rely on it. 

These issues will come into focus once local authorities publish their Fair Cost of Care 

calculations, their Market Sustainability Statements, and crucially, their rationale for the 

FCOC they have set, given they will also have to publish the underlying data upon which 

it is based. 

4.7 The FCOC calculations will affect many aspects of the care market:  

• general local authority rates; 

• existing local authority rates (including block contracts); 

• how personal budgets are set and how eligible needs are assessed (for both 

personal budgets and IPBs); 

• determining whether people have a choice in terms of the market making places 

available where people want to be accommodated at the price local authorities 

are willing to pay; and 

• the impact on rates of the pressure on local authorities to allow first party and 

third party top-ups.  

4.8 The Guidance issued by DHSC on how the FCOC work should be undertaken is 

contained in the updated Guidance on the Market Sustainability and Fair Cost of Care 

Fund 2022-2023, which is addressed primarily to local authorities.  The outcome of the 

FCOC exercise is meant to be joined up with the Market Sustainability exercise, but the 

specific outcome is that local authorities are required to “determine and report a median 

actual operating cost” in respect of care homes and domiciliary care.  Local authorities 

are also required to capture the lower quartile and upper quartile costs.  The stated aim 
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of capturing the median figure is to enable “transparency and assurance that fee rates 

are moving towards the Fair Cost of Care.” Although the Guidance also states that 

the FCOC exercise is not intended to replace fee-setting and commissioning negotiations 

entered into by local authorities, it is hard to see how, once a figure is published, that this 

will not establish some sort of “tariff” against which organisations, individuals and 

neighbouring authorities will be making judgements about care costs.  What the 

Guidance does make clear is that the FCOC exercise is a data driven exercise and 

therefore, in terms of the CASS Guidance, and a local authority’s general public law 

duties, what should be paid in any particular case should not be driven by the FCOC 

exercise. 

4.9 It is possible that the FCOC rate will establish a floor on care fees but such rates will not 

reflect the cost of quality services which the majority of the population will aspire to 

purchase.  This could give rise to a two-speed market in which those who are fully local 

authority-funded will only be able to access care at a certain standard (not in terms of 

care and safety, but rather comfort and other amenities), and others who will want to pay 

more for an additional level of service, acting like consumers distinguishing between a 1 

star and 5 star hotel.   

4.10 There is already a comparable position for CHC funded care, where the rates offered by 

the NHS do not meet the costs of higher quality provision that is available.  Many 

individuals are prepared to pay additional sums for enhanced services beyond their care 

needs, as assessed by the NHS.  The difference with personal care services is that 

residents are already potentially paying significant sums towards their care, compared 

with CHC which is free at the point of need.  Furthermore, choice is important to many 

consumers, and is also a fundamental element of the Care Funding Reforms which 

restate, in powerful terms, the original underpinning of the Care Act 2014 which was 

intended to shift the law to give individuals choice and control over how and where their 

care is provided.   

4.11 The extent to which individuals end up in dispute with local authorities about the 

operation of the care cap and any steps in which local authorities are involved in 

organising care on behalf of private payers will turn on how much more assertive 

individuals will be:  

• about what their eligible needs are; and 

• their rights to exercise a choice over where they are accommodated.  

 The influence of Section 18(3) and the availability of first party top-ups and direct 

payments will need to be factored into this assessment once we know more detail about 

what is intended, but we can look at the Care Act and case law which has grown up since 

2015 to identify what issues might arise in arguments over eligibility and choice. 

4.12 The eligibility criteria for care services have been national since 2015 and they are based 

on a list of specified outcomes which if an adult cannot achieve two of them, means they 

are entitled to support.  Needs which must potentially be met include the ability to develop 

and maintain family or other personal relationships, and access to facilities or services 
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in the local community, all of which is underpinned by the overall obligation that local 

authorities should carry out an holistic assessment in a way that addresses the impact 

of care needs on the individual’s well-being.  Better informed consumers are likely to look 

to apply a wider definition of what constitutes well-being than may have been evident in 

local authority commissioning to date. 

4.13 The element of choice within the statutory scheme is underpinned by the idea that the 

individual should have the right to make a choice about the location and style of care if 

a third-party is prepared to pay the difference between what the local authority would 

normally pay and what the service actually costs.   

4.14 This “third party top-up” system is unpopular amongst local authorities because it leaves 

them at financial risk if the arrangement breaks down. The government has delayed 

publication of its guidance on first party top-ups, but clearly how far individuals are given 

the freedom to make such top-ups or purchase additional services will have a significant 

influence on how the Reforms work and whether they deliver choice and control in the 

way the White Paper stated they should.  If individuals are given a substantial amount of 

freedom to make first party top-up payments, this may cause local authorities wider 

concern because there is a distinct risk that such first party top-up payments will deplete 

the individual’s assets at a faster rate, thus leading them into the position where they can 

rely on local authority support sooner and thus the overall cost to the local authority will 

increase.  One means by which this could be mitigated would be if it became possible to 

have a separate agreement for a top-up with the individual and/or their family, much like 

what happens with additional services when the person is in receipt of a CHC package.  

It would make a big difference to local authorities if they could avoid the economic risk 

of the placement breaking down and the top-ups stopping, and providers are often better 

placed to make financial assessments than the local authority, as providers are not 

constrained by the specific rules set out in the Care Act. 

5. THE IMPACT OF THE REFORMS ON PROVIDERS 

5.1 Predicting the future is impossible, but providers must plan ahead because the potential 

impact of the Reforms is far-reaching. 

The most serious risk to providers appears to be from local authorities acting in such a 

way which undermine the principles of the Reforms and involves no real attempt to close 

the gap between publicly funded and privately paid-for residential care services in a way 

which enables a sustainable market.  Local authorities may still be tempted to use 

dynamic purchasing systems, long-term block contracts and the rates currently being 

paid and make little attempt to move average fee rates up.  This may prove short-sighted, 

particularly in those areas where there is a lack of significant investment resulting in there 

being no real choice between different types and standards of home.   

5.2 Although the FCOC is meant to work with the Market Sustainability Statement, it is likely 

to be relatively easy for local authorities to produce Market Sustainability Statements that 

make a number of assertions about their intentions, none of which will have any 

substance because they will not be binding on them.  Market sustainability plans are 
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apparently underpinned by the duty on local authorities to assure themselves and have 

evidence that fee levels are appropriate to provide the agreed quality of care and enable 

providers to effectively support people who draw on care and invest in staff development, 

innovation and improvement.  What is to stop a local authority from pointing to its current 

purchasing practices and saying that this is all the evidence they need: that they can buy 

all of the care required at the rates they are currently paying, and that the market is self-

evidently sustainable on that basis? 

5.3 A final question is the extent to which private paying individuals will become much bigger 

influencers in the care market as a result of the Reforms.  A better informed and more 

vociferous lobby from those who are either arranging care for older relatives or are 

themselves looking for care services, could have a significant impact if they assert the 

strong individual rights contained in the Care Act.  Bodies such as Age UK and other 

lobby groups for older people are likely to become more engaged in these issues, where 

there is a real opportunity to be perceived as creating savings for their stakeholders in 

securing, for example, more engagement with Section 18(3).  The generation now 

engaged in organising care for their relatives, and increasingly those in receipt of care, 

are likely to be more capable of pursuing such arguments with local authorities than may 

have been the case to date. 
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