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Information provided in response to this consultation, including personal information, may
be subject to publication or release to other parties or to disclosure in accordance with the
access to information regimes (these are primarily the Freedom of Information Act 2000
(FOIA), the Data Protection Act 1998 (DPA) and the Environmental Information
Regulations 2004). There is also a statutory Code of Practice issued under section 45 of
the FOIA with which public authorities must comply and which deals, amongst other
things, with obligations of confidence.

If you want information, including personal data, that you provide to be treated in
confidence, please explain to us what information you would like to be treated as
confidential and why you regard the information as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we cannot
give an assurance that confidentiality can be maintained in all circumstances. An
automatic confidentiality disclaimer generated by your IT system will not, of itself, be
regarded as binding on the department.

| want my response to be treated as confidential [

Comments: Click here to enter text.
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Questions

Name: Ann Mackay
Organisation (if applicable): Care England
Address:40 Artillery Lane, London E1 7LS

Care England is the largest representative body for independent community care providers in England. It
speaks with a single unified voice on behalf of its members and the sector, and is seeking to create an
environment in which providers can continue to deliver and develop the high quality care that communities
deserve. Care England members provide a wide range of services for adults with care and support needs
including services in care homes, homecare, housing and community-based support and specialist services
such as rehabilitation, respite, palliative care and mental health services

Please check a box from the list of options that best describes you.

Respondent type

Business representative organisation/trade body

U

Regulator

U

Central government

X

Charity or social enterprise

Individual

Legal representative

Large business (over 250 staff)

Medium business (50 to 250 staff)

Small business (10 to 49 staff)

Micro business (up to 9 staff)

Trade union or staff association

1 A B O I O

Other (please describe)




Question 1: Do you agree that the regulators listed in Annex A should be brought
within scope of the Business Impact Target? Are there any others you think should
be in scope?

Please provide reasons for your answer.

Comments: We have no comment to make on this question

Question 2: Do you have any comments on the Impact Assessment for the Business
Impact Target?

Comments: We have no comment to make on this question

Question 3: Do you agree that the regulators listed in Annex B and the regulatory
functions listed in the associated draft Statutory Instrument should be brought
within scope of the Growth Duty? Are there any others you think should be in
scope?

Please provide reasons for your answer.
Comments: Yes and associations such as Care England will play an important part in

informing and working with CQC to ensure it understands the business environment in
which our member providers work.

Question 4: Do you have any comments on the Impact Assessment for the Growth
Duty?

Comments: We have no comment to make on this question



Question 5: Do you agree that the regulators listed in Annex C and the regulatory
functions listed in the associated draft Statutory Instrument should be brought
within scope of the Small Business Appeals Champion? Are there any others you
think should be in scope?

Please provide reasons for your answer.

Comments: Yes and we would make the following comments. It is vital that the SBAC with
respect to CQC understands the different approaches for “complaints” and “appeals” — but
we would say at this stage that the subsequent process allowed within CQC of a ratings
“review” MUST be included within any assessment by the SBAC of the full “appeal”
process. A rating review can only be lodged after a rating has been published by CQC.
We would equally expect to see under the “appeals” umbrella the “representations” that
providers can make in advance of statutory action — say, a condition of registration being
imposed — and before inspection reports are published. Second opinions are
an interesting point. Currently, the only occasion on which they are called for are in relation
to ratings reviews — from “independent reviewers”. But they are activated by and are only
available to CQC. The SBAC IA (page 7, paragraphs 26 and 28) makes clear that
providers can also ask for this facility and we would want to explore what this means for
providers with respect to ratings reviews but also other aspects of the complaints and
appeals process. It will be important to consider the views of providers who have been
through these processes as to how second opinions might help. In seeking direct opinions
from businesses, Champions should consider whether to seek out the experience of
businesses which have not lodged an appeal or complaint, as well as those which have:
some businesses, especially small ones, may be reluctant to challenge regulators for a
variety of reasons.” (SBAC Guidance, page 8, paragraph 27) We would want to explore
with the SBAC how this might be done and these providers identified using our networks of
members for example. Drawing on “wider views” should also open up the possibility of
specialist solicitors being called upon (SBAC Guidance, page 8, paragraph 26). The
SBAC will be able to take into account the record of appeal outcomes published by the
regulator (SBAC Guidance, page 9, paragraph 31, third bullet point). We welcome
therefore the SBAC Guidance, paragraph 35, fourth bullet point which says the SBAC
should focus on “whether the regulator publishes adequate data on appeals and
complaints” as we have concerns, that we can discuss with the SBAC, on this issue and
especially around the adequacy of the rating review data.

Question 6: Do you have any comments on the Impact Assessment for the Small
Business Appeals Champion?

Comments: See our response to question 5 above and in addition we would make the
following comments. The draft website announcement (SBAC IA Annex C, page 22),
especially the list of bullet points, could be much clearer. We welcome the reference to “a
lack of suitable opportunities for parties to resolve differences of opinion” (SBAC IA, Annex



A, under the heading “Opportunity for problems to be resolved informally”, page 18,
paragraph 32). We would want to explore with the SBAC how this will work in practice and
what in relation to CQC this might actually cover.

Question 7: Do you agree that there is a case for extending the Business Impact
Target, Growth Duty and Small Business Appeals Champion to professional
bodies?

Please provide reasons for your answer.

Comments: We have no comment to make on this question at this stage

Question 8: Do you agree that at this stage we should bring the non-economic
functions of the Office of Rail and Road and the Civil Aviation Authority into scope
of the Growth Duty and Small Business Appeals Champion?

Please provide reasons for your answer.

Comments: We have no comment to make on this question

Question 9: Do you have any comments on the draft guidance for the Growth Duty?
In particular, is it practical and easy to follow?

Comments: While the Guidance contains a variety of indicators that the regulator is acting
appropriately, Section 6 of the Guidance does not indicate how the various interested
parties can actually hold the regulator accountable. The only pointer on the consequence
of a failure appears to be in the Regulators’ Code, page 7 (“growth” is covered in the Code
in paragraph 1.2). Even the Code is unsatisfactory insofar as it appears to limit
government scrutiny to “published policies and standards”. There is no indication about
how the regulator should be held to account where its conduct does not meet
expectations. We believe it would help were that to be made explicit. Is it to be done by
reference to BIS or to the sponsoring Department, if so, to whom exactly? If not, why not
consider adding this responsibility to SBACs? (See also, paragraphs 1 and 4 of the SBAC
IA.) With regard to duplication, the assumption appears to be that it only occurs with other
regulators which is absolutely not the case with respect to independent care home and
homecare services, which are subject to contract and quality monitoring by local
commissioners, who might be councils or CCGs or both and indeed more than one of
each. Local Health Watch also have powers of ‘enter and view’ and we must ensure that



the regulator CQC, and the other statutory bodies, visiting and requiring information/data
from providers, align their processes and do not duplicate — which is the case now as the
recent review from BIS - ‘Cutting Red Tape: Review of Adult Social Care — Residential and
Nursing Home Sector'(3™ March 2016) demonstrates.

Question 10: Do you have any comments on the draft guidance for the Small
Business Appeals Champion? In particular, is it practical and easy to follow?

Comments: . Yes please see our answer to question 5 above and we would also make the
following comments. The identity of the SBAC will obviously be critical. We are not
convinced that providers would have confidence in the independence of this individual,
were it say, a Non Executive Director of the CQC Board — but even less so were that
person to be a sitting member of the Board. In addition we would want to make clear
that we would be opposed to the appointment of anyone who was a member of the Board
at the time the current review process was approved — and the view that inspectors’
judgements are inviolable was endorsed. How will the SBAC will be activated — if indeed
he/she can be reactive as well as proactive?

If you have any other comments, please include them below.

Click here to enter text.

Thank you for taking the time to let us have your views. We do not intend to acknowledge
receipt of individual responses unless you tick the box below.

Please acknowledge this reply

At BIS we carry out our research on many different topics and consultations. As your views
are valuable to us, would it be okay if we were to contact you again from time to time either
for research or to send through consultation documents?

XYes LINo
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